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CURRENT TOPICS 


New County Court Judges 


We tender respectful congratulations to the two new county 
court judges whose appointments were announced on 
24th October. His Honour Judge WILFRED CLOTHIER, K.C., 
who has been appointed to circuit 48 (Lambeth, Epsom, 
Dorking, Guildford, Horsham and Redhill), is an LL.M. of 
Liverpool University and was admitted a solicitor in 1909, 
having passed the Honours Examination of The Law Society. 
He practised as a solicitor in Liverpool until his Army service 
in the 1914-18 war with the Honourable Artillery Company. 
He later served as legal assistant to the Director-General of 
Recruiting. He was called to the Bar by the Inner Temple 
in 1920, took silk in 1933 and became a Bencher of his 
Inn in 1941. His Honour Judge P. L. E. Raw ins, the other 
new judge, has been appointed one of the judges at’ Uxbridge 
and Brentford, and additional judge at Windsor. His Honour 
Judge Rawlins was called to the Bar in 1926. At the same 
time we take the opportunity of congratulating Judge 
Davies, K.C., on his appointment as the Commissioner of 
National Insurance. Advocates who have experienced the 
thoroughness and vast legal knowledge which Judge Davies 
brought to bear on the examination from all angles of every 
case which came before him will feel that a better appointment 
could not have been made. He was called to the Bar in 
1919 and took silk in 1935. He became a county court 
judge in 1937. 

The King’s Speech 


THE most welcome feature of the King’s Speech from the 
legal aspect was that which was least controversial. ‘ A Bill 
will be laid before you,’’ His MAjEsTy said, “ to reform the 
administration of criminal justice in England and Wales.” 
Thus time has at last been found for the reconsideration of 
the 1939 Bill, which, but for the war, would have been part of 
the law of the land. It is not completely uncontroversial, 
and one may expect Members of Parliament to wax a little 
eloquent over the issue of “to birch or not to birch,” and 
even possibly a little trite on the possible effects of sparing the 
rod. The slackening of parental discipline during the war 
certainly seems to have had the proved result of children 
getting more out of hand than formerly, but now that parents 
have for the most part been reunited with their families, 
the Legislature will have to consider whether the transfer of 
any of the parental power of chastisement to the Bench should 
not be attended with the most stringent safeguards. It is 
very much to the point in this connection that the Speech 
also promised a measure ‘‘ to extend the scope of public care 
of children deprived of a normal home life and to secure 
improved standards of care for such children.’’ Implementa- 
tion of the Curtis Committee’s Report is one of the things 
that most people are agreed should be placed first. Another 
Statement in the Speech which will be welcomed by lawyers, 
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among other employers, is that Ministers “ will accelerate 
the release of men and women from the armed forces to the 
maximum extent consistent with the adequate fulfilment of 


the tasks falling on the forces.”’ 


Other Bills 

AMONG other interesting promises of legislation for the 
session contained in the King’s Speech are: a Bill to abolish 
the Poor Law and to provide a comprehensive system of 
assistance for all in need; a Bill to provide a new and more 
equitable basis for the distribution of general [Exchequer 
grants to local authorities, for centralising the machinery of 
valuation for rating purposes and amending the law as to the 
valuation of small dwelling-houses in England and Wales 
(a summary of the main features of this Bill is given below) ; 
a Bill to enable a common national status to be maintained 
throughout the Commonwealth and to amend the existing law 
governing the national status of married women, and a Bill 
to reform the law relating to actions for personal injuries. 
It is also hoped that various measures consolidating important 
branches of the law will be introduced during the session. 
The Gracious Speech concluded by stating that other measures 
will be laid before Parliament if time permits. What those 
measures may be is left to conjecture, but <oRD SCHUSTER 
in the Lords debate on 21st October saw in these words “a ray 
of hope” that the recommendations of the Rushcliffe Report, 
published two years and six months ago, will be implemented. 
Time, he said, would not permit a long delay, as the 
emergency arrangements made for tiding over the period 
until the Rushcliffe Report came into operation could not 
subsist for long. Lord Schuster’s hope is strengthened by the 
statement by the ATTORNEY-GENERAL, in answer to a 
Parliamentary question on 24th October, that legislation 
giving effect to the Report would be introduced this session 
if time permits. ‘Other measures’’ might also, as the 
MARQUESS OF READING observed on 22nd October, include 
early consideration of the recent recommendation that 
marriage guidance councils receive State support or the 
recommendations on reducing road accidents. One wonders 
whether such matters really are less urgent than the reform 
of the Second Chamber. 


Local Government Bill 

IN a memorandum issued by the Ministry of Health it is 
stated that the Local Government bill, presented to 
Parliament on 27th October, authorises: (1) A new system of 
financial assistance from the Exchequer to local authorities 
in place of the “ block grants’ which have been paid under 
the Local Government Acts since 1929. The new “ equalisa- 
tion grants ”’ will be heavily weighted in favour of the poorer 
areas. On 1946-47 figures, the relief to the rates in Great 
Britain as a whole is estimated at about £45,000,000 a year. 
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(2) New valuation and rating procedure in England and 
Wales involving re-assessment of all properties (to be completed 
by 1952 or 1953) on a uniform basis. (3) Payments by local 
authorities to members towards travelling and subsistence 
expenses and for loss of remunerative time. So far as 
Exchequer grants to local authorities are concerned the Bill 
proposes that after 1st April, 1948, the “ block grants ”’ which 
have been paid to all local authorities should be replaced 
by “ equalisation grants’ to be paid to county and county 
borough councils if their financial resources are not up to a 
certain minimum, based on the average rateable value per 
head of weighted population. The equalisation grants are 
to be recalculated each year and the total amount which will 
be paid cannot yet be estimated. It is estimated, however, 
that the net saving to the rates would have been about 
£39,000,000 a year if the changes had operated in 1946-47. 
The Bill also provides for the payment of “ transitional 
grants ’’ for the first five years. In the first year transitional 
grants are likely to be of the order of £900,000; then they will 
be scaled down by one-fifth each year until they have finally 
disappeared in the sixth year. Equalisation and transitional 
grants will not be paid to county district councils, but the 
sill provides that each county council in England and Wales 
outside London should make annual payments on a capitation 
basis to each of its county district councils. Provision is 
also made for annual payments by the London County Council 
to metropolitan borough councils in accordance with a scheme 
to be made by the Minister of Health after consultation with 
the London authorities. 


Valuation and Rating Procedure 

THE memorandum also states that the Bill proposes to 
centralise the work of valuation for rating purposes in England 
and Wales. At present, draft valuations are made by the 
rating authorities; assessment committees approve the 
valuations after hearing objections, and appeals from their 
decisions may be made to quarter sessions. The Bill provides 
that, instead of this machinery, valuations for rates should be 
made by valuation officers of the Board of Inland Revenue, 
with rights of appeal firstly to local valuation courts, selected 
from panels of local people according to schemes made by 
county and county borough councils and, secondly, to the 
county courts, which may be specially selected by the Lord 
Chancellor. Provision is made for the first revision of the 
current valuation lists to be completed by April, 1952 (or 
1953 if the Minister by order so determines), with power to 
postpone for a year in any particular areas. The Bill also 
lays down a new procedure for the valuation of dwelling-houses, 
and aims at preventing scarcity values from being reflected 
in rateable values, by relating them to 1938 costs when 
prices were comparatively stable. It is proposed to classify 
houses in three groups: (1) Houses and flats provided by 
local authorities and housing associations since 1918, which 
will be assessed by reference to the estimate of what it would 
have cost the local authority to build the house and provide 
the site for it, in 1938. The gross value will be 54 per cent. 
of this hypothetical 1938 cost of construction and site cost. 
(2) Small private houses (other than flats) built since 1918 
and within the rateable value limits to which the Rent 
Restrictions Acts apply, i.e., £100 in London and £75 in the 
provinces. The gross value of a house in this group will be 
534 per cent. of the hypothetical 1938 cost of constructing 
the house, plus 5} per cent. of the current value of the site. 
(3) Other houses and flats, which will be assessed by reference 
to the rents for comparable houses which were being paid 
on the 31st August, 1939. For dwelling-houses in the first 
two groups, a reduction in gross value will be made where 
the state of repair or amenities are not as good as the majority 
of comparable houses in the area. 


Taking of Depositions 
OnE of the most irksome of the duties which magistrates 
have to perform, as Lorp GopparD rightly stated at the 
meeting of the Magistrates’ Association on 25th October, is 
the taking of depositions in cases which they know they cannot 
try. Advocates also find this irksome, because they often 
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find that their work is seriously delayed through having to 
wait their turn in a magistrates’ court while the clerk 
laboriously transcribes in long-hand the evidence of witnesses 
in cases which are to be committed to other courts. Even 
the assistance of a shorthand writer, which has been resorted 
to in some courts, does not provide a complete solution, for 
these committal cases frequently have priority over cases 
which can be disposed of with greater expedition. The Lord 
Chief Justice’s announcement that he has made representations 
on the subject to the Home Office will therefore be welcomed 
by solicitors as well as magistrates. It is indeed good, if 
belated, news that Lord Goddard's representations have been 
received very favourably. Lord Goddard was able to 
announce that the Home Secretary proposes to set up a com- 
mittee to see what can be done. It is to be hoped that the 
committee will consist of a fair proportion of persons with 
substantial experience of the magistrates’ courts, and that 
they will be permitted to receive representations, if not 
evidence. 

Domestic Proceedings 


Ir is not often that magistrates give us a free view of the 
way in which their minds work. There is usually no substitute 
for the hard way of learning a magistrate’s methods by 
practising in his court. We are therefore all the more grateful 
when a magistrate vouchsafes us a generous amount of 
information on the subject of his own work. Dr. F. J. 0. 
CODDINGTON, stipendiary magistrate at Bradford, in his 
address at the recent conference of the National Association of 
Probation Officers at Durham, published in the September- 
October issue of Probation, gave some of his views on domestic 
proceedings. One of his remarks was: “I am _ entitled to 
sit alone, but insist on having a lady magistrate with me.” 
O si sic omnes! An observation on the subject of interfering 
in private lives was: ‘“‘ Highly educated people should be 
capable of managing their own affairs 3ut the fact 
remains, that the people whom we deal with are frequently 
childish to a degree.” It is refreshing to find that the aims 
he suggested for a domestic proceedings court include, as 
well as the pursuit of truth, and, where possible, reconciliation 
and a good future for the children, that of releasing 
repressions, which he defined as allowing the parties “ to 
blow off steam,” but if possible without making things worse 
than before. 

Adjournments 

As interesting as any of the 
Dr. CoDDINGTON was his statement on the subject of 
adjournments of domestic proceedings. “I am a great 
believer in adjournments,”’ he is reported to have said, and 
one of his reasons for this view is that “it is remarkable 
how frequently cases decide themselves during adjournments.” 
It is quite clear from a reading of the whole of the address that 
Dr. Coddington does not believe in delaying justice in any way, 
but considers that adjournments should only be given either 
where there is a chance of reconciliation or where charges of 
cruelty or adultery are made without notice or particulars 
having been previously given ; or where the husband is not 
present. To order an adjournment where the matter is 
ripe for hearing, in a vain hope that the matter might 
eventually be solved without the court’s intervention, is 
unjudicial, and no court is consciously guilty of doing so. 
It is, indeed, just as serious a mistake to order an adjournment 
unnecessarily as it may be to refuse one when application is 
duly made for good cause (Dick v. Piller [1943] 1 K.B. 497). 
Where the husband is not present Dr. Coddington says that 
he has an adjournment for inquiry as to means, and makes 
an interim order. In his opinion the statement in “ Stone's 
Justices’ Manual ”’ that no interim order can be made where 
there is an inquiry as to means, based on the authority of 
Fulker v. Fulker (1936), 81 Sov. J. 36, is incorrect. 


views expressed by 


The Agent Provocateur 
THERE is a type of political agent, known to the dictatorship 
states of these and other days, who obtains his results by 
pretending to be of the same class as the persons whom he is 
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observing, and even by encouraging them to commit punish- 
able or politically heterodox acts. Magistrates have 
frequently in the recent past stigmatised such activities as 
unfair, and they have been right, because that kind of 
police work is incompatible with the free institutions of this 
country. One sometimes hears the excuse put forward in 
the courts, particularly in the case of test purchases by 
servants of the Board of Trade, that it would be impossible 
otherwise to detect offenders. Even if this were true, it would 
be none the less desirable in such cases to limit a practice 
which so easily lends itself to abuse. The Lorp CHIEF 
Justice, on 23rd October, in Brannan v. Peek, expressed 
the strong concern and disapproval of the Divisional Court 
that the police authority had thought it right to send a police 
officer into a public-house for the purpose of committing an 
It could not be too clearly stated, he said, that, 
unless an Act of Parliament provided that, for the purpose of 
detecting an offence, a police officer might be sent to a place 
to commit an offence there, it was wholly wrong to allow a 
practice of that sort to take place. This warning is timely 
and salutary, and will no doubt be widely quoted in future 


offence there. 


Cases, 
“ Without Prejudice ” 


THe use and abuse of the phrase “ without prejudice ”’ 
is well known to solicitors. In use it facilitates negotiation of 
a settlement of disputes, and for that reason judges always 
respect it. [ts abuse usually arises from ignorance rather than 
dishonesty, but the effect is to make it appear as if an attempt 
is being made to exclude from the attention of the court 
evidence of which the court ought to be possessed. A novel 
use of the phrase was indulged in by the metropolitan police 
magistrate at Bow Street on 25th October when he said to a 
manager who gave chase to three men: ‘‘ Without in any 
way prejudicing the issue, I think you have done a very useful 
public service, and on behalf of the public I want to thank 
you.” If it were possible for a magistrates’ court to create 
an authoritative precedent one can imagine all sorts of occasions 
on which the bench might consider it appropriate to commend 
witnesses for the prosecution while reserving their decision on 
the guilt or otherwise of the accused. It may be mildly 
questioned, however, whether any useful purpose is served by 
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such commendations before all the evidence has been heard, 
even when it does not necessarily follow that commendation 
of one is condemnation of another. 


Recent Decisions 


In cases in a Divisional Court (LORD MERRIMAN and 
WALLINGTON, J.), on 16th October (The Times, 17th October), 
it was held that no automatic rule could be laid down for 
magistrates to follow in deciding the amount of maintenance 
to be paid by a husband to his wife. Magistrates were not 
bound by any rule as to one-third of earnings, and since the 
Money Payments (Justices Procedure) Act, 1935, came into 
force, they were able to vary payments in any event if undue 
hardship should ensue. 

In R. v. Cooper and R. v. Compton, on 20th October (The 
Times, 21st October), the Court of Criminal Appeal (the 
Lorp Cuter Justice, and HUMPHREYS and SINGLETON, JJ.) 
allowed the appeals of two detective-sergeants who had been 
convicted at the Central Criminal Court of conspiracy to 
steal, on the ground that the verdicts were so unreasonable 
that they could not stand (s. 4 of the Criminal Appeal Act, 
1907). The appellants had been charged, in addition to 
the charge of conspiracy, with counts alleging robbery and 
stealing, but they were acquitted on those charges. It was 
successfully argued that their acquittal on those counts left 
the conspiracy count unsupported by evidence. HUMPHREYS, J., 
said that in a similar case in future counsel would probably 
think long before he clogged a perfectly simple charge of 
stealing in one or more instances with a count of conspiracy, 
because juries not infrequently failed to understand what 
to a lawyer might appear to be the simple difference between 
conspiracy to steal and larceny. His lordship added that it 
had been said over and over again by the court that in order 
to do justice in certain cases it should have power to order a 
new trial, but that power had never been given. 

In Brannan v. Peek, on 23rd October (The Times, 
24th October), a Divisional Court (the Lorp CHIEF JUSTICE, 
and HUMPHREYS and SINGLETON, JJ.), allowing an appeal 
from justices by way of case stated from a magistrates’ court, 
held that a public-house was not a public place within the 
meaning of the Street Betting Act, 1906. 


THE EFFECT OF A GARNISHEE ORDER NISI 


THe method of enforcement of a judgment or order by 
attaching a debt due to the judgment debtor was introduced 
to the procedure of the superior courts by s. 61 of the Common 
Law Procedure Act, 1854. Of this enactment Lord 
Campbell, C.J., said, in) Baynard v. Simmons (1855), 
5 El. & Bl. 59, that it “ contains a useful extension of the 
remedies of the judgment creditor... [By the Judgments 
Act, 1838, s. 12) the sheriff may take money, bills, bonds, etc., 
a great extension of the remedy; and the Common Law 
Procedure Act, 1854, carries the extension still further, by 
enabling the judgment creditor to obtain the debt owing from 
a third person to the judgment debtor.” A few years later, 
in Miller v. Mynn (1859), 1 El. & El. 1075, the same high 
authority said that the intention of the Act was to make debts 
due to the judgment debtor of the nature of chattels and to 
make them liable, as it were, to be taken in execution. 

The intention of those promoting the section, then, was 
clearly to benefit the creditor, and the procedure being new 
(though there were precedents in the shape of the mercantile 
custom of Foreign Attachment), the attention of all con- 
cerned seems naturally to have been focused on_ the 
problem of making it efficacious. The garnishee could 
obviously not be allowed to defeat the object of the procedure 
by paying away the debt while the rights of the matter were 
being decided. And so s. 62 provided that service of the 
order attaching debts due or accruing to a judgment debtor 
or notice thereof to the garnishee should bind such debts 
in his hands. 

The effect of this section (which is now reproduced in 
K.S.C., Ord. XLV, r. 2) may be studied in two contexts. 


In the first place the sum due from the garnishee to 
the judgment debtor may be the same as or smaller than the 
judgment debt against the latter. In this case it goes without 
saying that the garnishee proceedings are effective only to the 
extent to which the garnishee is indebted to the judgment 
debtor. The amount which the garnishee owes is in this sense 
a limiting factor. Though execution cannot issue against 
the garnishee until the order is made absolute (and then only 
with leave), the “ binding ” of this amount in his hands has 
in the meantime the effect of preventing him from paying it 
to the judgment debtor or disposing of it in any other way 
than in accordance with the order of the court. 

The difficulty arises in regard to the second type of case, 
where the garnishee owes to the judgment debtor a sum larger 
than the amount due to the judgment creditor. The question 
whether, in these circumstances, service of an order mis? 
or the equivalent in the county court—a garnishee summons— 
attaches the whole of the garnishee’s debt or only so much 
thereof as will suffice to satisfy the amount due to the judgment 
creditor, has sometimes assumed great importance. As 
far as the garnishment of an ordinary debt is concerned the 
“ freezing ’’ of a large excess of his assets over his indebtedness 
may or may not be an inconvenience to the judgment debtor : 
in the case of the attachment of a credit balance on a current 
banking account, it can scarcely fail to be serious from his 
point of view. Assuming no further payments in after service 
of the order, is the bank to stop payment altogether of cheques 
subsequently presented, or may the bank allow the excess 
over the judgment debt and costs, the amount of which will 
be recited in the order, to be operated as a balance in favour 
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of the customer ? 
unaffected.) 


There is only one safe answer from the point of view of 
the careful banker—to observe and follow strictly the terms 
of the document served upon him. These terms may not be 
the same in all cases. 

When the attachment procedure was introduced to the High 
Court, it was obviously contemplated that the order nisi 
should enjoin the attachment of all debts owing or accruing 
to the debtor. There are no qualifying words in s. 62 of the 
Common Law Procedure Act which limit the attachment by 
reference to the amount of the judgment debt. This is perhaps 
alittle curious. If the intention was to assimilate the position 
of debts to money, bills, bonds, etc., supra, the analogy 
might perhaps have been taken a little closer. The sheriff 
under a writ of fi. fa. acquires a right to seize all property 
of the debtor in his bailiwick notwithstanding a transfer after 
issue of the writ to any person other than a purchaser in 
market overt or for value without notice. This “‘ binding ” 
effect, however, does not extend to money or choses in action 
(Johnson v. Pickering {1908] 1 K.B. 1, at p. 8). 


Nevertheless, the section was drawn in wide terms, and 
was reproduced verbatim in Ord. XLV. In Rogers v. Whiteley 
[1892] A.C, 118, the question of the extent of an order nisi 
served on a banker was fully argued right up to the House of 
Lords. There was complete unanimity that on the construc- 
tion of the order in that case the whole current balance was 
attached. Some of the learned lords, however, went into the 
possibility of a judge limiting to a maximum the sum attached. 
Lord Halsbury, L.C., thought it a matter for discussion in the 
Legislature, but Lord Morris thought it already quite open 
for a judge to take the course of limiting the operation of the 
order, “‘ and it would defeat all the arguments which, in my 
humble judgment, your lordships cannot shut your eyes to, 
such as that a judgment creditor for a small amount of debt, 
say £5 or {10, might get a garnishee order to attach £50,000 
in the bank in order to answer that small debt of £5 or £10.” 


(Sums credited after service are of course 
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The Legislature do not themselves seem to have dealt with 
the point. However, in the forms appended to K.S.C. a 
new parenthesis presently appeared in the prescribed form of 
a garnishee order nist, and now the italicised words ** in the 
sum of £’ are to be found in Form 39, Appendix k, permitting 
the amount attached to be limited in suitable cases. It is 
believed that this alternative is now widely adopted (see 
the observations of Du Parcq, J., in the analogous case of a 
solicitor’s clients’ account in Plunkett v. Barclays Bank, Ltd. 
[1936] 2 K.B. 107, at p. 119). 

The position in county court cases differs slightly. There 
the authority for the binding of the debt is C.C.K., Ord. NNVII, 
r. 5. This provides that a garnishee summons in the county 
court when served shall bind in the hands of the garnishee 
‘so much of the debts owing or accruing from the garnishee 
to the judgment debtor as will satisfy the debt due under the 
judgment or order and the costs entered on the summons. 
The wording of the summons referred to is similarly modified, 
and it follows that a banker who is served with such a summons 
is always safe in allowing operation on the balance of his 
customer’s account. 

In the recent 5th edition of Paget’s ‘“‘ Law of Banking,” 
in the course of a very valuable exposition of garnishee law, 
this distinction between the effect of the procedure in the 
High Court and in the county court respectively does not seem 
to be noticed. Indeed, a statement of Mackinnon, L.J., in 
Hirschhorn v. Evans (1938) 2 K.B. 801, as follows: “ If, 
upon receiving that summons, the bank had any account open 
in their books in the name of . . . the judgment debtor, it 
would have been their duty not to allow {him) to draw cheques 
upon that account so as to reduce the credit balance below the 
sum of {15 7s.” is criticised at p. 38, as being contrary to a 
proposition based on Rogers v. Whiteley, supra. It is suggested, 
with respect, that one consideration vindicates the learned 
lord justice: the case he was considering was one which 
arose in the county court, whereas in Kogers v. Whiteley 
the House was concerned with a High Court garnishee order 
nist not limited in terms. 


LAND FOR DEVELOPMENT: A WARNING. 'TO 
PURCHASERS 


In the course of the recent series offarticles on the Town and 
Country Planning Bill attention was drawn to the serious 
disturbance in land values which the Bill would produce, and 
warning was given of some of the dangers awaiting prospective 
purchasers (see more particularly 91 SoL. J. 147 and 315, 
in the latter of which is quoted the Minister’s own warning 
given in the House of Commons on the third reading of the Bill). 
Last week the Minister again gave the public a warning and 
the Ministry of Town and Country Planning published some 
Notes (P.R. 1), obtainable at the Ministry on application, 
for the guidance of buyers and sellers of land for development 
purposes in the period between the passing of the Act and the 
appointed day. (It should here be remarked that the Ministry 
do not undertake to advise in individual cases.) The most 
important features of the Notes are set out below. 

The Ministry state that the appointed day has not yet been 
fixed, but the aim is that it should be 1st April, 1948. 

The Notes point out that a development charge may be 
payable in respect of any development begun after the 
appointed day (for calculation of the charge and excepted 
development, see 91 Sot. J. 255, 168 and 512, and ss. 70 (2) 
and (3), 80 and the Third Schedule to the Act) and that the 
owner of land on the appointed day will be able to submit a 
claim for a payment for depreciation out of the fund of 
£300 million (91 Sot. J. 168 and 512, Pt. VI of the Act). 
Three points need to be stressed in connection with this 
general statement :— 

(a) If the development is begun after the appointed day a 
development charge may be payable even if a development 
permission has been granted by the planning or interim 
development authority before the appointed day. 


(b) It will be some four years after the appointed day 
before the basis of distribution of the 4300 million fund is 
settled. 

(c) This fund is intended by the Government to meet cases 
of hardship, as stated in the Explanatory Memorandum which 
accompanied the Bill when first presented (91 SoL. J. 47). 
(The Act itself makes no reference to hardship, this being lett 
to be dealt with in the Treasury Scheme.) 

It is in connection with (c) that one of the most important 
pronouncements in the Notes is made, namely: “ In con- 
sidering hardship a distinction may very well be drawn between 
transactions which took place before the Bill was published 
and those taking place after full public notice had been given 
of the terms of the Bill.” The inference which the writer 


draws from this is that an owner who purchased after 


7th January, 1947, may have difficulty in obtaining for himself 
any payment at all, and an owner purchasing after this 
pronouncement of the Ministry will find it impossible to 
do so unless exceptional circumstances prevail, e.g., lie had 
reasonable grounds for supposing that he could start li 
development before the appointed day but was unavoidably 
prevented from doing so. 


It follows from this that a purchaser buying between now 


and the appointed day should not pay more than the existing 
use value of land unless he is prepared to incur serious 
financial loss by having to pay development value twice over, 


i.e., once to the vendor and once in the form of a development 
charge. Where the purchaser is a Government Department, 
local or other public authority or statutory undertakers buying 
at existing use value either by compulsory purchase (in which 
case the Act limits the price to existing use value as on 
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7th January, 1947, however ripe for development it may be 
—s. 55 (2) and (3); 91 Sor. J. 512) or by agreement where 
compulsory powers exist the vendor will remain entitled to 
submit a depreciation claim although he will no longer be the 
owner on the appointed day (s. 91 (2) and (4)). It should 
here be pointed out that this is automatic unless excluded by 
an express condition in the contract, where the purchase 
is by agreement, as allowed by proviso (c) to s. 91 (4), and no 
special provision need be made in the contract or conveyance 
to preserve the vendor’s right. These statutory provisions 
do not apply to private sales, and in such cases the purchaser 
must negotiate the best terms he can and consideration must 
be given to the insertion of special provisions in the contract 
to carry out the intentions of the parties. The Ministry 
point out that private sales may proceed on one of two main 
lines :— 

(a) Purchase price is existing use value and purchaser 
covenants with vendor to claim on the £300 million and 
pay to vendor any payment received. 

(6) Purchase price, despite the warnings given, is existing 
use value plus development value. 

Between these two extremes there are, the Ministry mention, 
a number of other courses ; for example, price adjustments 
can be made in the light of the terms of a particular contract ; 
or a purchaser pays existing use value plus development value, 
the vendor indemnifying him against the development charge 
or the difference between the charge and any payment out of 
the £300 million ; or the vendor may sell at existing use value 
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with provision for adjustment if the purchaser can develop 
before the appointed day. 

To the writer’s mind course (a) is, from the purchaser's 
point of view, the only really safe one, but whether vendors 
can be found willing to sell on this basis seems to depend on 
the law of supply and demand. The sanction to keep prices 
down to existing use value is to be found in the powers of 
compulsory purchase given by the Act, particularly those 
given to the Central Land Board after the appointed day 
(s. 43), which the Board may exercise on the application of a 
prospective purchaser, subsequently reselling to him at a 
price inclusive of development charge. 

The Notes also explain that care must be taken in framing 
a contract so that the intention of the parties as to the claiming 
and destination of a depreciation payment are carried out 
whether the conveyance is dated before or after the appointed 
day, bearing in mind that it is the person in whom the legal 
estate is vested on that day (or in the case of a tenancy under 
an agreement for a lease the person entitled to have the legal 
term vested in him) (s. 64 (3)) who will be entitled to make 
the depreciation claim and receive any payment. The 
provisions of the Treasury Distribution Scheme will not 
override any provision on this point in the contract. 

The general principles referred to in the Notes are applicable 
equally to freeholds, to leases for development purposes, and 
to agreements for leases and other similar transactions, and 
s. 58 (4) (b) of the Act enables the Treasury Scheme to make 
special provision for dealing with interests and _ liabilities 
under a lease. 


CRIMINAL LAW AND PRACTICE 


CONSPIRACY 


JuriEs, according to Humphreys, J., in R. v. Cooper and 
R. v. Compton, on 20th October, 1947 (ante, p. 578), not 
infrequently fail to understand what to lawyers might appear 
to be the simple difference between conspiracy to steal and 
larceny. These are carefully chosen words, and not so 
complimentary to lawyers as they may appear. The fact is, 
that although conspiracy to commit a crime is easy enough to 
define, its proof in practice presents real difficulties. The 
difficulties of the jury in understanding it are those of persons 
grappling with the very real problems of proof. The apparent 
facility of the lawyer in understanding it is due to the ease 
with which a glib definition can be framed. 

Conspiracy has been defined as the indictable misdemeanour 
of an agreement between two or more persons to do an 
unlawful act, or to do a lawful act by unlawful means 
(1 Hawk. c. 72, s. 8). The curious thing about this form of 
criminal activity is that it is punishable by itself, although 
mere agreement, from the psychological angle, is analogous 
to intention in the case of a crime committed by an individual, 
and mere intention is not punishable. 

This anomaly, however, is little more than theoretical, 
except, perhaps, for the purpose of drawing indictments. 
It seems that it was at one time necessary to set out what were 
called “ overt acts’ of conspiracy, but that was a long time 
ago, and as early as 1818 it was decided (R. v. Gill and Henry 
(1818), 2 B. & Ald. 204) that the crime lies in the conspiracy 
itself and not in the overt acts, and therefore it is not necessary 
to charge the overt acts in the indictment. In an exceptional 
case the court may order particulars, if the defendant in its 
view is embarrassed by their absence, and, no doubt, that is 
why overt acts are sometimes alleged in the indictment. If the 
prosecution hope for a verdict, and suspect that the defence 
might legitimately complain of the absence of particulars in 
the presence of the jury, it is safer to allege the overt acts 
which it is hoped to prove. 

It is, indeed, harmful to the prosecution’s case even to appear 
to be withholding information from the defence with the 
apparent intention of springing it upon them at the last 
moment by way of surprise. Prosecutors, in this country at 
any rate, do not conduct their cases in any vindictive manner 
as a rule, and ought to be ready on all occasions to afford the 


defence any weapons to which they may legitimately be 
entitled. 

The difficulty about proof of conspiracy is that in the 
vast majority of cases it can only be proved by overt acts. 
Conspirators, like other criminals, rarely arrange for possible 
prosecution witnesses to be present when they agree to 
commit unlawful acts. There are cases, of course, where the 
police are able to nip a conspiracy in the bud by concealing 
their presence while the actual agreement is being negotiated. 
These cases are obviously few and far between. Illustration 
of the difficulty is provided in R. v. Read (1852), 6 Cox C.C. 77, 
n. 134, where evidence that a defendant was frequently in 
the company of some other defendants charged with conspiracy 
to cheat by selling a glandered horse, added to evidence that 
he knew that his cgmpanions had previously sold a glandered 
horse, was not sufficient evidence to connect him with the 
conspiracy. 

The overt acts, then, are not the conspiracy itself, and must 
not be confused with it. Overt acts, however slight in them- 
selves, may be evidence of conspiracy (R. v. Lockhart (1909), 
2 Cr. App. Rep. 308). That was a case of conspiracy to 
defraud. Whether it is possible to prove conspiracy to 
steal without proving either the actual agreement to combine 
or the acts of theft in such an unusual case as R. v. Cooper 
and Compton, on 20th Qctober, where police officers were 
charged with this offence and convicted, although the counts 
for theft were dismissed, seems to be doubtful. In any other 
case of conspiracy to steal or defraud, it is quite clear from 
R. v. Read, above, that mere association with criminals is not 
in itself sufficient to implicate a defendant in a conspiracy 
charged against them. There must be something more than 
association, and that something more cannot be anything 
but the overt acts undertaken for the purpose of carrying 
out the objects of the conspiracy. One cannot blame juries 
if they find the subject mystifying, and lawyers concerned with 
the drafting of charges will, in spite of the predilections of the 
police and other prosecutors on the subject, heed well 
Mr. Justice Humphreys’ warning on 20th October to think 
long before clogging a perfectly simple indictment with a 
count for conspiracy. 
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COMPANY LAW AND PRACTICE 


DECLARATION 


THE forms in which articles of association make provision 
as to the rights of shareholders in respect of profits are very 
various ; but, though occasionally the provisions are such 
that the shareholders, or a particular class of shareholders, 
are entitled to have the whole of the profits arising from the 
carrying on of the company’s business applied in the payment 
of dividend (see, for example, Evling v. Israel & Oppenheimer, 
Lid. [1918] 1 Ch. 101), usually the position is that the share- 
holders are only entitled to look for their dividend to the 
profits “available for dividend,” i.e., to the profits of the 
business remaining after provision for such reserves and 
contingencies as the directors, acting within their powers, 
think proper. Whether the shareholders are entitled to 
have distributed profits in the widest or in the more restricted 
sense, no doubt they can by appropriate proceedings enforce 
their rights ; but in neither case, it seems, can an individual 
shareholder sue the company for his proportionate share 
of the profits which, under the company’s regulations, are 
distributable among all the shareholders in the same class as 
himself, unless and until there has been a declaration of 
dividend. This is sometimes expressed, as, for example, 
in the not uncommon form of article which provides “ that 
the profits which it shall from time to time be determined to 
distribute among the members shall be applied as follows.”’ 
Sut the necessity for a declaration of dividend equally obtains 
where the provision is that the profits of the company, or the 
profits available for dividend, are to be applied in a specified 
manner. I do not remember seeing a provision in articles 
purporting to give a right to sue for a dividend without any 
declaration being made, and the validity of such a provision 
might well be open to question. In Bond v. Barrow Haematite 
Steel Co. [1902] 1 Ch. 353, at p. 362, Farwell, J., said: “‘ It is 
argued that the provisions as to the declaration of a dividend 
do not apply to shares on which a fixed preferential dividend 
is payable. In my opinion this is not so. The necessity for 
the declaration of a dividend as a condition precedent to an 
action to recover is stated in general terms in Lindley on 
Companies, 5th ed., p. 437, and, where the reserve fund article 
applies, it is obvious that such a declaration is essential, for 
the shareholder has no right to any payment until the corporate 
body has determined that the money can properly be paid 
away.” 

Once a dividend has been declared in accordance with the 
articles a debt becomes payable to each shareholder in 
respect of his dividend, for which he can sue at law, and the 
Statute of Limitations immediately begins to run (see 
Re Severn & Wye Railway Co. [1896] 1 Ch. 559). The debt 
is a specialty debt—Re Artisans’ Land & Mortgage Corporation 
(1904] 1 Ch. 796—for which the appropriate limitation 
period under the Limitation Act, 1939, is twelve years. It 
will be remembered that a debt arising in respect of a dividend 
which has been declared but not paid will not in a winding up 
rank in competition with debts due to other creditors: for 
by s. 157 (1) (g) of the 1929 Act, in a liquidation ‘a sum 
due to any member of a company, in his character of a member, 
by way of dividends, profits or otherwise, shall not be deemed 
to be a debt of the company payable to that member in case 
of competition between himself and any other creditor not 
a member of the company, but any such sum may be taken 
into account for the purpose of the final adjustment of the 
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rights of the contributories among themselves.’’ A distinction 
must also be drawn between the rights of a shareholder in 
respect of a dividend declared in general meeting and of an 
interim dividend which the directors, acting in pursuance 
of their powers under the articles, have resolved to pay. 
In Lagunas Nitrate Co., Ltd. v. Schroeder (1901), 85 L.T. 22, 
the articles contained the usual provision that the directors 
might from time to time pay to the members on account of the 
next forthcoming dividend such interim dividends as the 
position of the company justified. At a board meeting it 
was resolved to declare an interim dividend ; subsequently 
the directors resolved to postpone payment of the dividend, 
and ultimately it was decided not to pay the interim dividend 
at all. The court made a declaration that the company was 
not bound to pay the dividend; and Joyce, J., after 
recognising that where a dividend is declared in general 
meeting it becomes a debt due from the company to the 
shareholders, indicated that in the case of an interim dividend 
which has not been actually paid, the directors may properly 
reconsider the question as to whether it ought to be paid at all. 

Under most articles of association a declaration of dividend 
requires a resolution of the company in gencral meeting, 
and the amount may not exceed what is recommended by the 
directors ; occasionally the declaration is left to the board. 
Again it is usual to find that the declaration of a dividend 
is part of the business of the annual general meeting, and that 
that business also includes the consideration of the accounts, 
on which the dividend is based; in these circumstances it is 
not open to a meeting other than the annual general meeting 
to declare a dividend (see Nicholson v. Rhodesia Trading 
Co. [1897] 1 Ch. 434). As we have seen, however, the 
payment of an interim dividend is usually a matter for the 
board to determine without reference to a general meeting. 

Since the entitlement of the shareholders to a dividend 
depends upon the declaration, no dividend is due in the absence 
of a declaration ; accordingly where preference shareholders 
are entitled in a winding up to receive in priority to the other 
shareholders their capital “together with any arrears of 
dividend due thereon,” nothing is payable in respect of 
arrears of dividend if no dividends have been declared (see 
Re Roberts & Cooper, Ltd. [1929] 2 Ch. 383). 

As between a vendor and purchaser of shares whose contract 
does not contain and is not subject to any express provisions 
or regulations relating to their respective rights to a future 
dividend, the purchaser buys the shares With all the rights 
which they confer in respect of profits up to the date of sale, 
so that the dividend payable on the declaration next following 
the sale is not apportionable but goes entirely to the purchaser 
(Re Wimbush [1940] Ch. 92). ‘“The purchaser has bought the 
tree and with it the fruits that are ripening on the tree.” 
Where, however, a dividend has been declared and is payable 
in two instalments and the shares are sold after the first, but 
before the second, instalment is paid, then in the absence of 
provision to the contrary, the vendor remains entitled to the 
second instalment ; for the title to the dividend was deter- 
mined by the declaration, and the mere fact that the payment 
is postponed does not operate to deprive the holder of the 
shares at the date of the declaration of his right to each 
instalment of the debt created by the declaration (Ke Kidner 
[1929] 2 Ch. 121). 


A CONVEYANCER’S DIARY 


CERTIFICATES OF VALUE 


A FEW weeks ago I devoted this “‘ Diary’ to an outline of 
some of the provisions of the Finance Act, 1947, as they affect 
the conveyancer. A correspondent has now asked me to 
develop some remarks I then made on s. 54 of the Act. It will 
be recalled that some relief is givcn by that section from stamp 
duty at the current enhanced rates in the case of duty 
chargeable under the heading “‘ Conveyance or Transfer on 
Sale ’’ where the consideration is small. The effect of these 


provisions, broadly speaking, is that the rate of stamp duty 
on a conveyance remains at 10s. or {1 per cent. respectively 
if the consideration for the sale does not exceed {500 or £1,500, 
as the case may be, provided that the instrument of sale 
contains a statement certifying that the transaction thereby 
effected does not form part of a larger transaction, or series 
of transactions, in respect of which the consideration exceeds 
either £500 or £1,500, whichever figure is applicable. A further 
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concession is made in the case of conveyances on sale where 
the consideration exceeds £1,500 but does not exceed £1,950 ; 
in this case the duty chargeable is at the rate of {1 per cent. 
on the first £1,500, and £2 10s. on every £50 or fraction of {50 
by which the total consideration exceeds £1,500. In order 
to take advantage of this last concession, however, the 
instrument of sale must contain a statement certifying that 
the transaction does not form part of a larger transaction or 
of a series of transactions. To illustrate the circumstances 
in which relief from the full rate of stamp duty operates 
I gave as an example a transaction consisting of the purchase 
of two houses by the same purchaser from the same vendor. 
On the assumption that the two purchases are so interrelated 
that they form one transaction, then, if the purchase price 
of each of the houses is £700, duty at the lower rate of £1 per 
cent. only is payable, provided that the appropriate certificate 
of value is inserted in the conveyance (or conveyances, if 
each house is separately conveyed). But if the price of each 
house is £800, so that the total consideration for the two 
exceeds £1,500, duty is chargeable on each conveyance at the 
full rate of {2 per cent. laid down by the Act of 1947, since it 
is then impossible to certify that the sale of either house does 
not form part of a larger transaction, or of a series of 
transactions. 

This is a very simple example, and my correspondent rightly 
points out that it does not cover many cases arising in practice 
where it may be far from easy to determine the exact rate of 
duty payable. What, for example, is the position where 
A agrees to purchase a house from B at a price of £1,600 and 
at the same time agrees to take over some of the furniture 
or fittings in the house for £50? If a simple receipt is given 
for the £50 paid in respect of the furniture, which then passes 
by delivery, and the consideration in the conveyance of the 
house is expressed at the figure of £1,600, is it legitimate to 
insert a statement in the instrument to the effect that the 
transaction thereby effected does not form part of a larger 
transaction, or series of transactions, in accordance with the 
requirements of s. 54 (3) (b) of the Act of 1947? There is 
very little authority on the construction and application 
of the certificate of value first introduced by the Finance 
(1909-10) Act, 1910. In A.-G. v. Cohen [1937] 1 K.B. 478 
several lots were purchased at a sale by auction by the same 
purchaser from the same vendor. The purchases were made 
on the same day and at the same place, but a separate deposit 
was paid, and later a separate abstract of title was delivered, 
in respect of each lot. Some of the lots were sold for less 
than £500. It was held by a majority of the Court of Appeal 
(Slesser and Greene, L.JJ., Romer, L.J., dissenting) that 
the sale of each lot did not form part of a larger transaction 
or of a series of transactions of which the aggregate amount 
or value of the consideration exceeded £500 within the meaning 
of s. 73 of the last-mentioned Act. This decision is in point 
even when the certificate in the special form required by s. 54 
of the Act of 1947 has to be considered, as the material words 
appear both in this form and in the familiar form, and although 
negative in substance the judgments, particularly that of 
Greene, L.J., throw much light on the methods to be adopted 
in construing what is (as the learned Lord Justice pointed 
out) a taxing provision and so subject to the over-riding rule 
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that a tax is not to be imposed except by the clearest of 
language. 

In A.-G. v. Cohen the subject-matter of each of the contracts 
was the same, namely, real property. In the case of an 
agreement to purchase a house and some of its contents the 
subject-matter consists of different kinds of property which are 
distinct in two material particulars ; not only does each kind 
of property pass from vendor to purchaser by a different 
method of transfer, but one kind is subject to stamp duty 
while the other is prima facie exempt. I realise that Garnett 
v. I.R.C. (1899), 81 L.T. 633, is authority for the proposition 
that the transfer of chattels which normally pass by delivery 
may sometimes be chargeable to stamp duty, but that case 
has always been regarded as exceptional; and I conceive 
that if, in the problem given above, the furniture is transferred 
by delivery and a simple receipt taken for its price, it could 
not now be argued, in view of the decision in A.-G. v. Cohen, 
that the agreement to purchase the house and the agreement 
to purchase the furniture are so interdependent that the 
purchase of the house forms part of a larger transaction 
comprising the purchase of house and furniture together at 
the total price of £1,650. This view is strengthened by the 
case of Kimber v. I.R.C. (1935), 51 T.L.R. 421. In this case 
P agreed to purchase a plot of land from V at the price of 
£500. By a contract of the same date V agreed to build a 
house for P on the plot for £1,350. The second contract was 
expressly made conditional on the performance of the first. 
The building of the house was commenced before the date 
fixed for the completion of the sale of the plot, but it was 
clear that neither party contemplated that the house could 
possibly be finished before that date. The Commissioners 
contended that the two contracts formed a single transaction 
and refused to accept duty at the lower rate in respect of the 
conveyance of the plot. On appeal Finlay, J., rejected this 
view and held that the two contracts formed two distinct 
transactions. 

To conclude, it seems to me that where two or more transac- 
tions are effected simultaneously, whether in the case of an 
agreement to purchase a house and its contents, or some other 
equally common transaction such as an agreement to buy 
the goodwill of a business together with the premises on which 
it is carried on and the stock-in-trade, the question whether 
a value certificate may legitimately be inserted in the con- 
veyance or other instrument of sale should not be approached 
in a spirit of excessive caution. Provided that all the 
surrounding circumstances, so far as these are known to or 
can be ascertained by the parties’ advisers, are disclosed to 
the Commissioners,,a value certificate should be inserted 
whenever the consideration in respect of property which 
attracts duty does not exceed the appropriate figure ; and 
if the claim to a lower rate of duty is questioned, the 
Commissioners should be asked to explain the ground on which, 
in their view, the transactions are so interrelated as to form 
part of a single transaction or of a series of transactions. 
There is not a great deal of authority on this branch of the 
law, but what there is shows clearly that the onus is on the 
Commissioners to establish some connection between the 
transactions which is not merely accidental, either in terms 
of the identity of the parties or the coincidence of time 
and place. 


LANDLORD AND TENANT NOTEBOOK 


QUITTING FARM “ IN CONSEQUENCE OF” NOTICE 


In Preston v. Norfolk County Council (1947), 63 T.L.R. 441 
(C.A.), the issues were whether a tenant of an agricultural 
holding had quitted that holding in consequence of a notice 
to quit given by his landlords, so that s. 12 (1) of the Agricul- 
tural Holdings Act, 1923 (compensation for disturbance), 
applied ; and whether such a question was one to be 
determined by arbitration by virtue of s. 16 (1) of that statute. 
On both points the judgment of Lord Goddard, C.J., at first 
instance (reported 90 Sot. J. 502), was affirmed. I discussed 
that judgment on 9th November of last year (90 So. J. 538), 
dealing, as the judgment had, rather more fully with the 


“jurisdiction” point than with the “in consequence of ’’ 
point. The judgment of the Court of Appeal, delivered by 
Lord Greene, M.R., deals comparatively shortly with the 
question of jurisdiction, comprehensively and thoroughly 
with that of consequence ; and it is this part, some of which 
may well be found useful in solving other problems, that I 
propose to discuss to-day. 

Disputes about cause and effect are as old as litigation ; 
but the common law, while attaching great importance (as 
those who came across tenancies “ for the duration” found 
out) to the questions when a term began and its grantee 
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entered, and when it expired, did not trouble itself about 
why these things happened. Statute law has made the 
reason important in a number of cases. Under the Increase 
of Rent, etc., Restrictions Acts a question may arise whether 
a tenant holds over by virtue of those Acts, which involves 
considering the question why he is or is not in occupation. 
This has been touched upon in two recent ‘‘ Notebooks,” 
91 Sor. J. 557 and 569, in connection with Brown v. Draper 
1944) K.B. 309 (C.A.) and Coplans v. King (1947] 
2 All E.R. 393 (C.A.), respectively. The same legislation 
may call for examination of the question whether premises 
were let to a tenant in consequence of his being employed 
by the landlord ; it has been decided only recently that cause 
and effect in this case may be limited to what goes on in the 
mind of the landlord (Braithwaite & Co., Ltd. v. Elliott |1947) 
K.B. 177 (C.A.)). A tenant of business premises claiming 
compensation for goodwill under the Landlord and Tenant 
Act, 1927, must not have given notice to quit and may have 
to explain why he failed to exercise an option to renew 
(s. 4 (1), proviso (f)), and if he wants a new lease may find his 
landlord objecting that for some reason or other this would be 
inconsistent with good estate management (s. 5 (3) (5) (iv)), 
motives again being possibly relevant. The monetary claim 
for goodwill, and that for improvements under s. 1 of the 
Agricultural Holdings Act, mature “at the termination of 
the tenancy, on quitting the holding,’’ but while the question 
who has given notice may be important in the case of goodwill, 
itis only s. 12 (1) of that Act that makes the tenant’s rights 
dependent both on his having been given notice by the 
landlord and on his quitting being a consequence of that 
notice. 

The relevant facts of Preston v. Norfolk County Council 
were that the tenants received what purported to be a notice 
to quit, but decided to challenge its validity on a number of 
grounds. By the time this matter had been decided against 
them in an action for possession the term had long expired, 
but they were still in possession. They then left, and the 
answer put fc,ward by the landlords to their claim for 
disturbance was that the condition contained in s. 12 (1), 
namely, ‘‘ and in consequence of such notice the tenant quits 
the holding ”’ was not fulfilled. The arguments were that they 


THE SOLICITORS’ JOURNAL 


(Vol. 91] 583 


had quitted in consequence of the judgment in the action 
and that once the notice to quit had expired they were not 
tenants and the premises were not a holding. 

The landlords relied on Cave v. Page (1923), 67 SoL. J. 659, 
and the tenants on Mills v. Rose (1923), 68 Sor. J. 420 (C.A.). 
The former, according to the Court of Appeal, did contain 
authority for the proposition that under the Agricultural 
Holdings Act, 1908, expiration of notice and quitting of the 
holding must coincide ; but the present statute was differently 
worded. On this the comment may be made that the claim 
in the older case appears to have failed because the applicant 
gave no notice of his intention to claim till he was a trespasser ; 
when notice was given in the present case is not stated. 
Mills v. Rose was also decided under a repealed, but, this time, 
to all intents and purposes, similar statute, that of 1920; 
what it appears to decide is that whenever a tenant who has 
had notice to quit disregards that notice and is ejected by 
order of court, he has none the less quitted in consequence of 
the notice. This, the judgment indicates, is too wide a 
proposition ; but Mills v. Rose rightly diagnosed the problem 
as simply one of fact, as was implied by the “ in consequence 
of,’’ and it is one which has to be decided on the evidence and 
circumstances in and of each case. 

It so happened that the arbitrator’s findings never dealt 
with this matter of cause and effect, but the court considered 
that, having regard to the objection to the validity of the 
notice, it would not have been open to him to find otherwise 
than that the tenants had quitted in consequence of the 
disputed notice. (In Re Bonnett [1913] 2 K.B. 537 (C.A.), 
under the 1908 statute, which was not mentioned, all three 
lords justices doubted whether they had the power to draw 
inferences. ) 

The view taken on the necessity for a causal link automatic- 
ally disposed of the argument that there were no tenants and 
no holding at the relevant time. 

The position may, I think, now be expressed in this way : 
the fact that a tenant is ejected after expiration of a notice 
to quit is not in itself evidence either that he quitted 
in consequence of or that he did not quit in consequence 
of the notice. The same would apply in a case of peaceable 
re-entry. 


TO-DAY AND YESTERDAY 


LOOKING BACK 


On 30th October, 1845, the new Hall and Library of Lincoln’s 
Inn were formally opened, with much ceremony and state, by 
Queen Victoria, accompanied by the Prince Consort. Escorted 
by a body of Life Guards, they drove up to the Hall, where they 
were received not only by the Treasurer and the Benchers but 
by judges in their full robes, peers, Cabinet Ministers and high 
Officers of State in uniform, among them the Duke of Wellington 
in field-marshal’s attire. The band of the Coldstream Guards 
struck up the National Anthem as the procession moved up the 
Hall, preceded by the Treasurer, walking backwards. On either 
side were ranged members of the Bar in their robes, while the 
ladies watched from the gallery. Loud cheering greeted the 
Sovereign, who wore a blue silk bonnet and feather, a dress of 
Limerick lace, and a scarlet shawl with broad gold edging. In 
the Library she received and replied to a loyal address and 
knighted the Treasurer. The Prince was invited to become a 
member of the Society, and both he and the Queen signed the 
admission book, as did also Lord Chancellor Lyndhurst and 
several other distinguished persons. Afterwards there was a 
banquet in the Hall with dishes to choose from to the number of 
twenty-nine. The toast of ‘‘ The Queen”’ was greeted with cheers, 
When the health of the Prince was proposed it was noticed that 
she stood and drained her glass to the bottom. Then the 
company drank to the Honourable Society of Lincoln’s Inn. 
There is a tradition that the young Queen, exploring a narrow 
staircase leading to the roof, found it too narrow for her crinoline 
and had to call for the Prince to extricate her. 


A PARLIAMENTARY BORE 


Reapers of The Times will have noticed recently an extract 
from a leading article of a century ago dealing with one of the 
new members of the recently elected Parliament: ‘‘ Mr. T. 


Chisholm Anstey promises to be the lion of the session. 
Though his Parliamentary life is not more than two months old 
he can shake the island with his roar. From his den in that 
horrid region New Square, Lincoln’s Inn, he daily issues for the 
work of depredation. Should a constituent or a Premier or some 
other small cattle be found lacerated and bruised in that gloomy 
defile, depend upon it, it is only Mr. Chisholm Anstey just 
practising his fangs for the arena of St. Stephen’s. Beware, 
moral passengers, of No. 11... He refuses twenty briefs a day 
and as many invitations to dinner... Should you fall into his 
clutches with the least taint of human infirmity on your soul, 
you are a gone ’coon. It’s all up with you. The porters of New 
Square will stand at a prudent distance, surveying the ghastly 
spectacle of Mr. Chisholm Anstey sucking your bones.’” And who 
was this formidable figure now so completely faded from public 
memory, an object lesson of the impermanence of Parliamentary 
fame ? He was a young man just turned thirty-one, a barrister 
of the Middle Temple of eight years standing. As an extreme 
follower of Daniel O’Connell he had just been returned for the 
Irish constituency of Youghal. He had an eloquence or perhaps 
rather a verbal facility which might appeal to his constituents, 
but in the Commons he soon proved himself ‘a malcontent 
of the highest bore power,’’ moving Punch and even the more 
sober Times to essays in ridicule. 
LOOKING FOR TROUBLE 

Lord PALMERSTON’S foreign policy became his favourite 
object of cominination ‘‘ not merely as mistaken or unprincipled 
in itself but as part of a deliberate scheme for selling us to the 
despots of the Continent and destroying the liberties of England 
and Europe.” In his first session he spoke for six hours on the 
theme. His Parliamentary career was as short as it was sensational 
and ended with the dissolution of 1852. Two years later he 
carried his capacity for trouble-finding into Asia when he was 








584 


appointed Attorney-General of Hong Kong. Soon he was 
accusing the police of conniving at piracy and alleging abuses 
embedded in the whole colony. He came into violent collision 
with the Governor, who suspended him in 1858, the decision being 
confirmed by the home administration. His campaign in 
England as a victim of political injustice attracted very little 
interest and soon he was off to Asia again, this time to practise 
at the Bar in Bombay, where he was a great success. In 1865 
he filled a temporary vacancy on the Bench. The suitors were 
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delighted with his prompt decisions, but the authorities were 
less gratified by his vigorous denunciations of commercial 
immorality and very soon he had to withdraw from judicial work, 
In 1866 he was back in England agitating for Parliamentary 
reform. Then he went back to Bombay and resumed his practice. 
He died on 12th August, 1873, deeply mourned by Parsees, 
Hindus and Moslems alike. He left behind him the reputation 
of an honest man, constantly trying for the right things by wrong 
means. 





COUNTY COURT LETTER 


Forcible Entry by Tenant 

In Smith v. Payton, at Birmingham County Court, the claim was 
for possession of a house, and damages for trespass. The plaintiff’s 
case was that she was formerly a sub-tenant, under a Mr. Davies, 
of two rooms, for which she paid him 9s. a week rent. Mr. Davies 
paid 9s. 9d. as rent for the whole house, and, after his death in 
August, 1946, the plaintiff paid one week’s rent, at 9s. 9d., to the 
landlord. The plaintiff thus became tenant of the whole house, 
but on the 30th August the defendant informed her that he had 
the rent book and that she was only the lodger. On the 
2nd September the defendant broke open the door and, in spite 
of the plaintiff's protests, her furniture was moved into her 
original two rooms. The defendant’s case was that, being an 
ex-service son of an old tenant, he had been given priority in the 
letting of the house by the landlord. No tenancy of the house 
had been promised to the plaintiff and the sum of 9s. 9d., paid by 
her, had not been credited to her but to the widow of Mr. Davies. 
Arrangements had been made for the plaintiff to continue as 
sub-tenant of the defendant at a rent of 4s. 6d. a week. His 
Honour Judge Finnemore held that the plaintiff had not become 
tenant of the whole house. The defendant had been given 
priority and had exercised what he believed to be his rights as 
tenant. Judgment was given for the defendant, with costs. 


Sharing a House 

In Doody v. Turner and Turney, at Wellington County Court, the 
claim was for possession of the School House, Church Aston. 
The plaintiff was a farm worker, living two miles from his work, 
and sleeping in one bedroom with his wife and ten-year-old 
daughter. The School House was adjacent to his place of work, 
and the late tenant had died. The first defendant was sued as 
executor of the late tenant, and the second defendant as the 
present occupier. Alternative accommodation was offered in the 
School House, viz., a bedroom, and two rooms downstairs, 
separated from the plaintiff and his family. The second 
defendant’s case was that she had lived in the School House for 
thirty-one years, and the suggested arrangement would not allow 
sufficient room. His Honour Judge Samuel, K.C., made an order 
for possession. 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered 
without charge, on the understanding that neither the Proprietors nor the Editor, nor any member 
of the staff, are responsible for the correctness of the replies given or for any steps taken in 
consequence thereof. All questions must be typewritten (in duplicate), addressed to the Editorial 
Department, 88-90, Chancery Lane, W.C.2, and contain the name and address of the subscriber, 
and a stamped addressed envelope. 

Water in cellar 

Q. A is owner of a freehold warehouse abutting upon a public 
city street. Surface water therefrom finds its way into A’s 
cellars, and the local authority contend that they are not liable 
to provide a carriageway which will prevent the seepage of surface 
water into the subsoil, the responsibility for keeping vaults 
watertight being entirely a matter for the owners. Is this 
contention well founded ? 

A. The local authority are correct. There is no liability upon 
a highway authority in the circumstances set out in the query. 
The case is distinguishable from Snow v. Whitehead (1884), 
27 Ch. D. 588. 


Partnership Articles—PREMIUM Paip—Stamp Duty 

Q. A and B were in partnership in 1946, On Ist January, 
1947, they took C into partnership with themselves. C, in fact, 
paid a certain sum in consideration of his share in the partnership. 
A deed was drawn up providing that A, B and C would be partners 
in the practice from Ist January, 1947. The deed was executed 
on 31st January, 1947. A subsequent clause declared the part- 
ners’ shares in the partnership property. The Controller of 
Stamps Office now seeks to charge the deed with ad valorem duty 
instead of the fixed duty of 10s. under s. 54 of the Stamp Act, 
1891, and further states that all the facts must be disclosed in the 
deed, and refers to s. 5 of the above Act. Should the deed be 


stamped with fixed duty as it stands, or is ad valorem duty 
properly chargeable ? f 

A. If (as we understand was the case) the articles between A, 
B and C contained no reference to the payment of a premium 
by C, then we think that, on the face of it, the document would 
be adequately stamped with a 10s. deed stamp only. But there 
is an obligation so to prepare a document that it reflects the 
true transaction (Stamp Act, 1891, s. 5). It seems to us that, 
however the transaction be regarded, C, in effect, acquired an 
interest in a business from A and B, and that the interests of A 
and B in that business suffered a proportionate reduction. Ina 
word there was a payment of a premium and that premium 
attracts ad valorem duty. We do not think it is material that C 
was not admitted into an existing partnership (existing articles 
being amended) but that new articles were prepared. We 
think the ad valorem duty is properly payable. 

Trustees—IRREGULAR APPOINTMENTS—RECTIFICATION 
Q. A deed poll dated in 1889 (being a conveyance of a mission 

hall by A and B to themselves as trustees upon certain trusts) 
contained the following clause :— 

“ Provided always and it is hereby declared that upon the 
death or retirement from the trusts herein contained of either 
of them the said A and B the survivor of them or the one of 
them continuing as trustee or the executors or administrators 
of such surviving or continuing trustee shall appoint any 
number of trustees not exceeding two in the place of the trustee 
so dying or retiring.” 

A died in 1910, and B thereupon appointed C and D as trustees 
in the place of A, and shortly afterwards died. In 1925 B's 
executor appointed E as a trustee in the place of D, who retired, 
and in 1927 there was a further appointment by B’s executor, 
and in 1931 there was an appointment by the executors of that 
executor, who was then dead. The latter appointments appear 
to have been prepared on the assumption that the power of 
appointing trustees continued after the death of the survivor 
of the original trustees, although the deed poll only appears to 
have given a continuing trustee or the personal representatives 
of that trustee power to appoint in the place of the original trustee 
on death or retirement. It is now desired to appoint another 
trustee, and the question arises as to who are the proper parties 
to appoint. It is suggested that the appointments should be 
made by the personal representatives of D, who appears to have 
been the last trustee legally appointed, and in whom the legal 
estate in the mission hall was last legally vested. It is also 
suggested that the present trustees, who are retiring, should 
join in the appointment. We shall be glad to have your advice. 

A. It is agreed that the appointment of 1925 was ultra vires 
the express power and the statutory power (which were, and are, 
additional unless a contrary intention appears in the trust instru- 
ment (T.A., 1893, s. 10 (5) and (6) ; T.A., 1925, s. 69 (1) and (2)). 
We think that the appointment should be made (under the 
statutory power) by C, who, we take it, survived D’s retirement, 
or by his personal representatives. The implied vesting declara- 
tion should not be excluded but we think the present trustees 
should join not only to approve the appointment but to pass such 
legal estate as they may have acquired. 


Will— NECESSARY ForM TO Pass FEE SIMPLE BY DEVISE AND 


AN ABSOLUTE INTEREST BY BEQUEST 

Q. A testatrix in her home-made will states: “I give and 
bequeath unto X the freehold dwelling-house, No. 38, Black 
Street, Whitetown, and all my personal belongings whatsoever.’ 
She does not use the word “ absolutely.’”’ Does the gift pass 
to X the absolute interest in the freehold house or merely a life 
interest, and does the same apply to her personal belongings ? 

A. As to the devise, the fee simple undoubtedly is given 
(Wills Act, 1837, s. 28). As to the bequest, there is nothing to 
suggest that less than an absolute interest is given and therefore 
the gift covers an absolute interest. The use of the word 
‘“‘ absolutely ” is never necessary, except (for instance) in a case 
where the donee might otherwise be supposed to take upon 
a trust. 
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REVIEWS 


Ranking, Spicer & Pegler’s Executorship Law and Accounts. 
Sixteenth Edition, with supplement. By H. A. R. J. Witson, 
F.C.A., F.S.A.A. 1947. London: H.F.L. (Publishers), Ltd. 
25s. net. 

The sixteenth edition of this standard work will be most welcome 
to students of accountancy and toa slightly less extent to students 
of the law. It is essentially a student’s book, for it is not 
sufficiently exhaustive for the practising accountant or solicitor. 
The book carries the law and practice up to the end of 1946, 
though the claim that it is completely up to date to that period is 
not fully justified. The editor requires no introduction, for his 
standing in his profession and as a lecturer and writer on 
accountancy matters is a sufficient recommendation. In common 
with all editors and authors to-day, he has suffered the inevitable 
delay between the preparation of the book and its publication. 
The preface is dated June, 1945, but publication was not until 
August, 1947. A valiant effort has been made to fill this gap 
by the addition of an addendum covering the Finance Acts, 
1945 and 1946, and by a supplement dealing with the Finance 
Act, 1947. It is to be regretted that advantage was not taken of 
these additions to incorporate the conventions between this 
country and Canada and South Africa relating to the incidence 
of double taxation. The chapters of the book dealing with the 
death duties and the manner of keeping accounts are admirably 
done, and the examples given well illustrate the subject-matter. 
(There are certain errors, such as the reference to estate duty as a 
graduated stamp duty, and the statement that the value of a 
gift inter vivos is that at the date of the gift. The decisions in a 
series of cases surely decided otherwise.) Unfortunately the same 
cannot be said of the chapters dealing with wills and administra- 
tions, for they contain a number of really serious errors. They 
cannot all be mentioned, but the following will justify the criticism: 
in dealing with trustees of a settlement as special executors, 
the vital words “at the date of death of the tenant for life ”’ 
have been omitted ; in stating that the registrar of a county court 
has authority to accept applications for the issue of grants of 
representation in small estates, it has been overlooked that this 
jurisdiction came to an end when the Intestates Acts, 1873 and 
1875, were repealed by the County Courts Act, 1934; in dealing 
with the privileged wills of soldiers, no reference is made to the 
case Of Anderson ({1944} P. 1). The dicta of the President in 
that case form the basis of the present practice of the Probate 
Division. The conclusion drawn from the judgment in the case 
of Spark ({1941} P. 115) is too comprehensive and in fact 
erroneous ; in dealing with personal applications, reference is 
made to affidavits which an applicant should take with him to the 
probate registry. The fact is that none should be taken, for they 
are normally prepared by the officials of the registry. Even if 
they are taken, the same fees are payable and the documents 
must be executed before an officer of the registry. These 
examples will demonstrate the type of error of which complaint 
is made. When a further edition is being prepared it is to be 
hoped that these chapters will be carefully revised, for in the 
present edition they mar what is otherwise a good book. 

Dayes’ Handy Book of Solicitors’ Costs. Eighth Edition. By 
T.O. Carr. 1947. London: Sweet & Maxwell, Ltd. 25s. net. 


This edition has been brought up to date and certain leading 
cases on costs and conveyancing scales with the 50 per cent. 


addition included. The book covers practically all classes 
of costs and, being essentially a work of reference, is 


tightly described as the costs draftsman’s vade mecum. It will 
be very useful generally. We think, however, if some adaptable 
precedents had been incorporated, the book would have been 
more helpful to both costs draftsmen and those with a limited 
knowledge of costs. Precedents generally ensure that some items 
are not overlooked. The tables of conveyancing scale costs 
with the 50 per cent. addition are very convenient at the present 
time, but if the basic fees had also been included, a certain 
amount of calculation would have been saved in the’ event of a 
further increase or variation of the addition. 


BOOKS RECEIVED 
The Law List, 1947. Edited by Lesiie C. E. TURNER. 1947. 
pp. xi and (with Index) 2073. London: Stevens & Sons, Ltd. 
15s. net. 
Lincoin’s Inn: Its History and Traditions. By Sir WiLLIAM 
Batt, O.B.E., King’s Remembrancer. 1947. pp. viii and 
(with Indices) 285. London : Stevens & Sons, Ltd. 10s. 6d. net. 
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Chart and Compass. Vol. 66. Vol. 44 (New Series). August— 
October, 1947. London: British Sailors’ Society. 6d. net. 

Germany Revisited. By Victor GOLLANcz. 1947, 
London: Victor Gollancz, Ltd. 9d. net. 

An Outline of Roman Law. By JOHN SPENCER MUIRHEAD. 


With an Introduction by the Rt. Hon. Lorp NoRMAND oF 
ABERDOUR. Second Edition. 1947. pp. (with Index) 244. 


pp. 39. 


London: William Hodge & Co., Ltd. 15s. net. 
The Trial of German Major War Criminals. Part 12. 1947. 
pp. x and 444. London: H.M. Stationery Office. 7s. 6d. net. 


Shipping Law. By Lorp Cuort-ey, M.A., of the Inner Temple, 
Barrister-at-Law, and O. C. Gites, LL.M., of Gray’s Inn, 


Barrister-at-Law. 1947. pp. xxi and (with Index) 361. 
London: Sir Isaac Pitman & Sons, Ltd. 20s. net. 

Justice and Administrative Law. <A Study of the British 
Constitution. By Wirtitiam A. Rosson, of Lincoln’s Inn, 
Barrister-at-Law, Reader in Administrative Law in the 
University of London. Second Edition. 1947. pp. xxxii 
and (with Index) 554. London: Stevens & Sons, Ltd. 
25s: net. 


Edited by H. Parrisu, 
15 and 16. London: 


Burke’s Loose-Leaf War Legislation. 
Barrister-at-Law. 1946-47 Vol., Pts. 
Hamish Hamilton (Law Books), Ltd. 

Company Law Amendment, 1929-1947. A Comparison of the 
Companies Acts, 1929 and 1947. Prepared for the Chartered 
Institute of Secretaries by A. T. Purser, LL.B., A.C.LS. 
1947. pp. 38. Cambridge: W. Heffer & Sons, Ltd. 2s. 6d. 
net. 

Model Building Byelaws Illustrated. By G. Eric MITCHELL, 
Chartered Architect. Second Edition. 1947. pp. viii and 
(with Index) 160. London: B. T. Batsford, Ltd. 15s. net. 

Modern Branch Banking. By R.H.CuiILpDE. 1947. pp. (with 
Index) 112. R. H. Childe, ‘‘ Colwyn,’? Wrawby Road, Brigg, 
Lincs. 6s. 6d. 

National Insurance. ‘‘ This is the Law” Series. By JOHN 
Gazpar, LL.B., of Gray’s Inn and the South-Eastern Circuit, 
Barrister-at-Law. 1947. pp.ix and (with Index) 74. London : 
Stevens & Sons, Ltd. 3s. net. 

Industrial Law. By W. MANSFIELD Cooper, 

Inn, Barrister-at-Law. 1947. pp. lix, 

London : Butterworth & Co. (Publishers), 


Outlines of 
LL.M., of Gray’s 
344 and (Index) 17. 


Ltd. 21s. net. 
The Agriculture Act, 1947. Current Law Guide No, 1. By 
J. Murr Watt, M.A., Barrister-at-Law. 1947. pp. vill and 


London : Sweet & Maxwell, Ltd. ; Stevens 


6s. 6d. net. 


(with Index) 80. 
and Sons, Ltd. 


COUNTY COURT JUDGES 
Judge Hildesley, K.C., retired from his offfce as a County 
Court Judge at the end of October. The Lord Chancellor has 
decided to appoint Mr. Wiirrip CLoruier, K.C., and Mr. Percy 
LionEL Epwin Raw tins to be Judges of County Courts, their 
appointments to be dated the 2nd November, 1947, and the 
23rd October, 1947, respectively. The following arrangements 
will have effect consequential on the retirement of Judge Hildesley, 
the appointment of Judge Davip Daviess, K.C., to be the 
Commissioner under the National Insurance Acts and the 
appointment of Judge Pratt to succeed Judge THESIGER (retired) 
in Devonshire :— 
Judge Date to be Judge of Bloomsbury County Court from 
the 2nd November, 1947. 
Judge WuitMEE to be Judge of the Courts on Circuit 33 
(Essex and Suffolk) from the 1st November, 1947. _ 
Judge Croruier, K.C., to be one of the Judges of Circuit 48 
(Lambeth, etc.) from the 2nd November, 1947. —— 
Judge Rawiins to be one of the Judges of Circuit 34 
(Uxbridge and Brentford) and additional Judge at Windsor 
County Court (Circuit No. 39) from the 23rd October, 1947. 
The Lord Chancellor has not yet made an appointment to fill 
the vacancy which will occur on Circuit No. 38 (Edmonton, etc.) 
when Judge WHITMEE takes up his duties as Judge of Circuit 
No. 33. 
Until further notice the addresses of the above-mentioned 
judges will be as follows :— 
Judge Dale : Bakers Close, Long Crendon, Aylesbury, Bucks. 
Judge Whitmee : 2 Robin Grove, West Hill, Highgate, N.6. 
Judge Clothier : ‘‘ Braeside,’’ Foxley Lane, Purley, Surrey, 
Judge Rawlins: 3 Hare Court, Temple, E.C.4. 
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NOTES OF CASES 
KING'S BENCH DIVISION 


R. v. Sampson 


Lord Goddard, C.J., Humphreys and Singleton, JJ. 
15th October, 1947 


Criminal law—Summary  jurisdiction—Indictable offences 
Justices’ duty to inquire into prisoner's charvacter—Prisoner with 
bad vecord—Duty to commit for trial, 

Application for leave to appeal. 

The applicant pleaded guilty at Penzance Quarter Sessions to 
a charge of larceny in a dwelling-house, two other cases being 
taken into consideration, and was sentenced to three years’ 
penal servitude. In 1936 he had been sent to an approved school. 
In 1939 he was twice bound over for theft, two cases of forgery 
being taken into account, and later convicted by justices of 
stealing a motor car and sentenced to six months’ hard labour. 
From 1940 until 1947 he was convicted repeatedly by justices 
of various offences, and finally committed for trial by Penzance 
Justices. 

Lorp GopparbD, C.]J., giving the judgment of the court refusing 
the application for leave to appeal, said that the Summary 
Jurisdiction Act, 1848, which gave justices power to try indictable 
offences summarily, directed the court to take into account the 
prisoner’s character and antecedents. It was difficult to under- 
stand how any justices could, by 1944, or even earlier, have 
thought it right themselves to deal with the applicant 
summarily. Had he been dealt with years earlier as the Penzance 
justices had dealt with him many persons would have been spared 
the loss of their property. The court hoped that justices would 
remember that it was their duty to inquire into a prisoner’s 
character and antecedents before they consented to deal with 
him summarily. They had to take into account what the police 
said but ought not to be bound merely by the view of the police 
superintendent, who would want to get rid of the case quickly 
instead of its going to assizes. They ought to exercise judicial 
discretion before they decided, in the case of men with records, 
whether or not they would deal with them summarily. This 
appellant ought to have been sent to assizes or quarter sessions 
long ago. Justices who felt difficulty about knowing a prisoner’s 
record should read carefully the judgment of Ilumphreys, J., 
in FR. v. Shelley and Grant, where it was pointed out that if the 
character were good, or at any rate, not bad, no harm would be 
done by the justices knowing that fact before they adjudicated, 
whereas, if they were told that a man had a string of convictions 
against him again no harm was done because their plain duty was 
to send him for trial. 

The applicant did not appear and was not represented. 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


COURT OF CRIMINAL APPEAL 
R. v. Bullingdon Justices, ev parte Bird 


Lord Goddard, C.J., Humphreys and Singleton, JJ. 
16th October, 1947 


Justices—Procedure—A pplication requiring case to be stated— 
Names of justices specified—One justice misnamed—Validity 
of application—Summary Jurisdiction Rules, 1915 (S.R. & O., 
1915, No. 200), 7. 52. 


Application for an order of mandamus. 


Bullingdon justices having dismissed under the Probation of 
Offenders Act a charge against two persons of driving an 
uninsured motor car, the applicant superintendent of police 
was aggrieved by their decision and accordingly applied in writing 
to the court to state a case for the opinion of the High Court. 
The application was addressed to three named justices as being 
those who had adjudicated ‘‘ His Majesty’s Justices of the Peace 
for the County of Oxford, Bullingdon Petty Sessional Division, 
and to Albert Victor Franklin, the clerk . . .”” and required them 
to state a case. One of the justices was given a wrong name. 
By r. 52 of the Summary Jurisdiction Rules, 1915, ‘“‘ An applica- 
tion to a court . . . to state a special case shall be made in writing 
and shall be left with the clerk of the court . . . within seven clear 
days from the . . . proceedings to be questioned, and there shall 
also be left . . . a copy .. . for each of the justices’ who gave 
the decision. The justices having refused to state a case, 
holding that r. 52 had not been strictly complied with, the 
present application was made. 

Lorp Gopparp, C.J., said that it was clear that if the names 
of the justices had not been specified, as it was an application 
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to justices of a court of summary jurisdiction, as it was in time 
and as copies were left to be sent to each justice concerned, the 
rule would have been complied with. How could the fact that 
a name had been wrongly given which need not be given, constitute 
a non-compliance with the rule, which merely required the 
application to be made to the court ? The framers of the ruk 
contemplated that the clerk was the person to be served in the 
first instance. He (his lordship) did not criticise the justices for 
taking this point. As they considered, or were advised, that the 
rule had not been complied with, perhaps they had felt that as 
they were holding the balance between the parties, they ought 
to ascertain whether they were right in refusing to state a case 
The same objection could be taken if the Christian names of one 
of the justices were wrongly given or if a name were wrongly 
spelt. There were many surnames in England with different 
spellings. The case was distinguishable from others under the 
rule, where it had not been complied with because the application 
was out of time or the proper number of copies of it had not been 
sent. The order for mandamus would be made. 
HuMPHREYS, J., gave judgment agreeing. 
SINGLETON, J., agreed. 


CouNSEL: Anthony Gordon; R. G. Micklethwait (justices). 
Soticitors: Church, Adams, Tatham & Co., for Challenor 
Son & Gardiner, Oxford; Sharpe, Pritchard & Co., for 


A. H. Franklin & Sons, Oxford. 
(Reported by R. C. Carsurn, Esq., Barrister-at-Law.] 


R. v. Butterwasser 


Lord Goddard, C.J., Hilbery and Lynskey, JJ. 
28th July, 1947 
Criminal law — Evidence — Evidence of character — Principles 
applicable—Attack on prosecution’s witnesses—Defendant not 
called as witness—Evidence-in-chief of bad character — Criminal 
Evidence Act, 1898 (61 & 62 Vict., c. 36), s. 1. 


Appeal from conviction. 


The appellant was convicted at the Central Criminal Court 
of wounding with intent to cause grievous bodily harm, and 
sentenced to three years’ penal servitude, it being alleged that 
the prisoner slashed the prosecutor with a razor after an altercation 
in the street. 

During the prosecutor’s evidence, counsel for the appellant, 
as a necessary part of the defence, attacked the character of the 
prosecutor and his wife, putting to them convictions for violence 
which they had to admit. Those questions suggested that it 
was the prosecutor who had attacked the appellant. The appel- 
lant himself had previous convictions for violence. When it 
became clear that the appellant was not going to be called to 
give evidence the prosecution were allowed to give evidence 
in-chief of the appellant’s bad character, a police officer being 
called who testified to the appellant’s previous convictions and 
general character. 

Lorp Goppagp, C.J., giving the judgment of the court, said 
that that course could not possibly be allowed as the law stood 
at present. It was elementary that, ever since the practice 
had grown up of allowing a prisoner to call evidence of good 
character, or where he had obtained or attempted to obtain 
admissions from witnesses for the Crown that he was of good 
character, in other words, where the prisoner himself put his 
character in issue, evidence in rebuttal could be given by the 
prosecution. All courts should pay attention to R. v. /towton 
(1865), 10 Cox C.C. 25, where the principles which should govern 
the giving of evidence of character were laid down, It was 
contrary to what all the present members of the court had 
understood that, where the prisoner did not put his own character 
in issue, but had merely attacked the witnesses for the prosecution 
evidence could be called for the prosecution to prove that th 
prisoner was of bad character. If a prisoner took advantagt 
of s. 1 of the Criminal Evidence Act, 1898, which made prisoners 
competent witnesses on their trial in all cases, and went int 
the witness box, he might if he had attacked witnesses for thé 
prosecution, be cross-examined with regard to convictions and 
matters of character; but he (his lordship) did not see on what 
principle it could be said that, if a prisoner did not go into the 
box and put his own character in issue, evidence could be givel 
against him of previous bad character when all that he had dont 
was to attack the witnesses for the prosecution, The reaso® 
was that, by attacking the witnesses for the prosecution, he was 
putting not his character but their character in issue. The 
reason why, if he gave evidence, he could be cross-examineé 
as to character if he had attacked the witnesses for the prosect- 
tion was that s. 1 (ii) of the Act of 1898 permitted it. The Recorde! 
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should have declined ‘to allow the evidence to be given. 
Inadmissible evidence on a most vital point had been admitted. 
It was, however, to be observed that it might be permissible, 
either because of some statute or because of the circumstances, 
in certain cases to give evidence of bad character. But even 
assuming that the evidence of bad character had been admissible, 
it could not be proved in the way in which it was proved here. 
A police officer had been called, who did not pretend that he knew 
the prisoner, and could only say that, according to the records 
at Scotland Yard, the appellant had so many convictions against 
him, and so on. That evidence would be properly admissible 
after verdict, but what happened after verdict was very different 
from what happened before verdict. After verdict, there was 
no longer an issue between the Crown and the prisoner, and 
no obligation on a court to hear evidence. In evidence after 
verdict and evidence before the verdict a different oath ought 
to be administered to the witness. There was no pretence for 
saying that, if it became admissible and relevant, as it might be 
in a limited number of classes of case, to prove that the prisoner 
was of bad character, a witness could be called to give evidence 
other than what was strictly evidence according to the well- 
known rules of evidence. It must be that to which the witness 
could swear of his own knowledge. An officer who might be 
the proper person to come and give the court, after conviction, 
a list of the prisoner’s convictions was not a person who could 
give evidence where it was a matter which must be proved 
according to legal evidence. The appeal must be allowed, 
and the conviction quashed. 

J. Burge; Neve, K.C., and W. M. F. Hudson. 


SoLicirors: The Registrar, Court of Criminal Appeal; the 
Divector of Public Prosecutions. 
(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


PARLIAMENTARY NEWS 
HOUSE OF COMMONS 


Read First Time :— 
BuRMA INDEPENDENCE BILL [H.C.] (23rd October. 
To provide for the independence of Burma as a country not 
within His Majesty’s dominions and not entitled to His Majesty’s 
protection, and for consequential and connected matters. 


COUNSEL : 


EMERGENCY Laws (TRANSITIONAL Provisions) Bitt [H.C.] 
{23rd October. 
To make further provision with respect to the Defence Regula- 
tions continued in force by the Emergency Laws (Transitional 
Provisions) Act, 1946, and with respect to certain emergency and 
temporary enactments extended by or contained in that Act ; 
to repeal certain other emergency enactments ; and for purposes 
connected with the matters aforesaid. 


EXPIRING LAws CONTINUANCE BILL [H.C.] [23rd October. 


To continue certain expiring laws. 


JERSEY AND GUERNSEY (FINANCIAL Provisions) BiLi [H.C.} 
[23rd October. 
To authorise the payment out of the Consolidated Fund to the 
States of Jersey and Guernsey of amounts equal to sums received 
in respect of Crown revenues accruing in those islands. 


LocaL GOVERNMENT BIL- [H.C.} [24th October. 

To amend the law relating to Exchequer grants to local 
authorities and other bodies and grants by local authorities to 
other local authorities or other bodies, and the law relating to 
rating, valuation for rating and precepts to rating authorities ; 
to provide for payments for the benefit of local authorities by the 
3ritish Transport Commission, the British Electricity Authority 
and the North of Scotland Hydro-Electric Board ; to amend the 
Railway Freight Rebates Enactments, 1929 to 1943, section 
two hundred and eleven of the Local Government (Scotland) Act, 
1947, the law relating to the payment of expenses and other 
allowances to members of local authorities and other bodies and 
the law relating to the manner in which certain securities of local 
authorities and other bodies may be transferred ; to extend the 
powers of local authorities in certain respects ; and for purposes 
connected with the matters aforesaid. 


OVERSEAS RESOURCES DEVELOPMENT BILL [H.C.} 
{23rd October. 
To provide for the establishment of a Colonial Development 
Corporation charged with duties for securing development in 
colonial territories, and for the establishment of an Overseas 
Food Corporation charged with duties for securing the production 
or processing of foodstuffs or other products in places outside the 
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United Kingdom, and the marketing thereof, and for matters 
connected therewith. 


Read Third Time :— 
LONDON CouNnTy CouNCIL (IMPROVEMENTS) BILL [H.C. 
[23rd October. 
QUESTIONS TO MINISTERS 
LEGAL AID 
The ATTORNEY-GENERAL, inanswer to Mr. PALMER, stated that 
it is hoped to introduce legislation to give effect to the proposals 
of the Rushcliffe Report this session, if time permits. 
[24th October. 
RENT RESTRICTIONS ACTS 
The MINISTER OF HEALTH, in answer to Mr. PALMER, stated 


that he could hold out no early prospect of legislation to carry out 
the proposals of the Ridley Committee. (24th October. 


Fijt (APPEALS) 

Squadron-Leader FLEMING asked the Secretary of State for 
the Colonies what facilities for appeal are available to a person 
convicted of a criminal offence in Fiji by a magistrates’ court and 
the Supreme Court of Fiji, respectively ; and whether he is 
satisfied that these facilities provide adequate protection against 
injustice, especially to poor defendants. 

Mr. ReEEs-WILLIAMS: There is a right of appeal in criminal 
cases to the Supreme Court from a Magistrates’ Court and, in 
addition, the Supreme Court has powers of revision over the 
proceedings. The Privy Council may grant special leave to 
appeal from a decision of the Supreme Court. As regards the 
second part of the question, I am in communication with the 
Governor regarding the question of setting up a local court of 
appeal. [24th October. 

Jury SERVICE 

Mr. Hector HuGueEs asked the Secretary of State for the Home 
Department what is the reason for the reduction in the age 
for exemption from jury service from sixty-five to sixty years of 
age for both men and women; and if he will reconsider it, in 
view of the shortage of manpower. 

Mr. YOUNGER: The raising of the age for jury service from sixty 
to sixty-five was one of the temporary provisions included in the 
Administration of Justice (Emergency Provisions) Act, 1939, 
which was brought to an end by an Order in Council of 10th March, 
1947. The primary reason for terminating this Act was to permit 
the restoration of juries in civil actions and there was no power 
to terminate parts of the Act and retain other parts, but provision 
was made in the Order in Council by which the age for jury 
service should not revert to sixty until the Ist January, 194s. 
To continue the emergency provision beyond that date new 
legislation would be required, and as my right hon, friend has 
previously stated, he can hold out no hope ‘of early legislation 
on the subject of jury service. (27th October. 


OBITUARY 


Mr. H. B. PIPER ‘ 
Mr. Harry Burt Piper, solicitor, senior partner of Messrs. Piper, 


Edis and Church, of Worthing, died on 16th October, aged 
seventy-seven. He was admitted in 1899, and was a former 


president of the Sussex Law Society. He was president of the 
Worthing Law Society up to the time of his death. 


ry ~~ a) ry. tj 
RECENT LEGISLATION 
STATUTORY RULES AND ORDERS, 1947 
Acquisition of Privately Owned Railway Wagons 
(Apportionment of Compensation) Regulations. 
October 16. 
Acquisition of Privately Owned Railway Wagons 
(Payment of Compensation) Regulations. 
October 16. 


No. 2213. Emergency Laws (Transitional Provisions). Order 
in Council Revoking the Defence (Administration 
of Justice) (Scotland) Regulations. October 14. 

No. 2210. Hire-Purchase and Credit Sale Agreements 
(Maximum Prices and Charges) (Amendment) 
Order. October 15. 


Education Authorities Grant Amending 
(Grant Regulations No. 1, 
October 10. 


Local 
Regulations No. 1 
Amendment No. 1). 


No. 2188. 
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No. 2192. Motor Vehicles (Variation of Limit) 
Regulations. October 13. 

New Towns Compulsory Purchase (Contemporaneous 
Procedure) (Scotland) Regulations. October 15. 
Trading with the Enemy (Authorisation) (Austria) 

Order. October 14. 
Trading with the Enemy (Custodian) (Amendment) 
(Austria) Order. October 14. 

Trading with the Enemy (Transfer of Negotiable 
Instruments, etc.) (Austria) Order. October 14. 
War Damage (Valuation Appeals and References) 

(Amendment) Rules. October 15. 


COMMAND PaPERS (SESSION 1946-47) 


Speed 
No. 2243. 
No. 2203. 
No. 2205. 
No. 2204. 


No. 2208. 


No. 7227. Criminal Statistics, England and Wales. Statistics 
relating to Crime and Criminal Proceedings, 


1939-45. 


MINISTRY OF HEALTH 
Rating and Valuation Acts, 1925 to 1940. Central Valuation 
Committee, Annual Report for 1946-47. 


RULES AND ORDERS 


S.R. & O., 1947, No. 2208/L.28 
WAR DAMAGE 
VALUATION APPEALS AND REFERENCES 
THE WaR DAMAGE (VALUATION APPEALS AND REFERENCES) (AMEND- 
MENT) RUuLEsS, 1947, DATED OcTOBER 15, 1947, MADE BY THE 
LorD CHANCELLOR UNDER THE WAR DAMAGE (VALUATION 
APPEALS) Act, 1945 (9 & 10 GEo. 6, c. 8). 

I, William Allen Viscount Jowitt, Lord High Chancellor of Great 
Britain, in the exercise of the powers conferred on me by the War 
Damage (Valuation Appeals) Act, 1945, do hereby make the following 
Rules : 

1. These Rules may be cited as the War Damage (Valuation Appeals 
and References) (Amendment) Rules, 1947, and shall come into 
operation on the twenty-first day of October, nineteen hundred and 
forty-seven. 

2. Rule 12 of the War Damage (Valuation Appeals and References) 
Rules, 1946,* (which relate to the withdrawal of appeals on application 
to the President of the War Damage Valuation Appeals Panel or to a 
chairman of a group panel selected from the said Panel) shall be amended 
as follows : 

(1) In paragraph (1) of the said Rule 12, the word “ Registrar ”’ 
shall be substituted for the word ‘ President’’. 

(2) In paragraph (3) of the said Rule 12, the words 
shall be inserted after the word “ President ’”’. 

Dated the 15th day of October, 1947. 


“or Registrar ”’ 


Jowitt, C. 


*S.R. & O. 1946 (No. 202) I, p. 2210. 


THE SOLICITORS’ LAW STATIONERY SOCIETY, LTD. 

The Directors of the Solicitors’ Law Stationery Society, Ltd., 
reverting to their pre-war practice, have paid an interim dividend 
of 4 per cent. per annum, less income tax, in respect of the year 
ending 3ist December, 1947. 


VIT> f = a @) 
NOTES AND NEWS 
Honours and Appointments 

The king has approved the appointment of Mr. DouGLas 
HAROLD JOHNSTON, K.C., as Solicitor-General for Scotland. 

The King has approved a recommendation of the Home 
Secretary that Mr. C. B. Fenwick, K.C., be appointed Recorder 
of Hull in succession to Mr. G. H. B. STREATFEILD, K.C., who 
has been appointed a Judge of the High Court. 

The Lord Chancellor has appointed Mr. WENSLEY TAYLOR 
ELVERSTON to be one of the conveyancing counsel of the Supreme 
Court to fill the vacancy caused by the death of 
Mr. J. M. Lightwood. 

The following appointments are announced in the Colonial 
Legal Service: Mr. A. N. BuCKMASTER and Mr. G. V. C. YounG, 
to be Crown Counsel, Gold Coast. 

Mr. JAMES McSparrANn, K.C., M.P., has been elected a Bencher 
of the Inn of Court of Northern Ireland to fill the vacancy caused 
by Mr. Witt1am Lowry’s appointment as Judge. 


Notes 
The age for exemption from jury service will be reduced from 
sixty-five to sixty for both men and women from Ist January, 1948. 
On the 23rd October, 1947, Mr. Matthew Lambert, head 
cashier with Messrs. Wilkinson & Marshall, solicitors, of 
Newcastle-upon-Tyne, completed sixty years’ continuous service. 
The next quarterly meeting of the Lawyers’ Prayer Union 
is to be held on Monday, 10th November, at 6 p.m. (preceded 
by half an hour for tea) in the Council Room of The Law Society. 
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The speaker will be Pastor Pokorny (late leader of Nazi Youth 
Movement) and his subject is ‘‘ The Triumph of the Cross over the 
Swastika.” 

An extraordinary meeting of the Solicitors’ Clerks’ Pension 
Fund will be held on 13th November, at 6 p.m., in the Court 
Room of The Law Society, 60 Carey Street, London, W.C.2, 
The meeting is called to enable the Committee of Management 
to submit (1) an alternative method of making contributions 
to the fund, upon the basis of a fixed percentage of salary, witha 
corresponding graduated scale of pensions, and (2) a consolidation 
of the rules of the fund. 

The supplementary Budget introduced into the Dail by the 
Eire Minister of Finance increases stamp duty on estates above 
£500 on a scale rising to 5 per cent. where estates are bought by 
Irish citizens, certain listed types of companies, and persons 
ordinarily resident in Eire for three years prior to 15th October, 
1947. It imposes a stamp duty of 25 per cent. on estates bought 
by other classes of purchasers. A yield of £300,000 is estimated, 
The new rates of stamp duty will come into effect on 
lst December. 

The National Association of Local Government Officers, 
trade union of 150,000 staff of local authorities and public utility 
companies, began this week the transfer of its headquarters 
offices, situated since 1926 in Abingdon Street, Westminster, 
to York Gate, Regents Park. The move, which will involve the 
transfer of thirteen departments—including an _ insurance 
company, and building, provident and approved societies— 
with all their records, and a staff of 200, will be completed in 
about one month. 





RETIREMENT BENEFITS SCHEMES 
The liability to income tax in respect of benefits under retire- 
ment benefits schemes imposed by ss. 19 to 23 of the Finance Act, 
1947, which was briefly described in an article at 91 Sor. J. 513, 
is the subject of an explanatory leaflet (No. 46 R.B.S.) issued by 
the Board of Inland Revenue in conjunction with the official 
form of “ Return of Retirement Benefits Schemes.” 


Wills and Bequests 

Mr. J. R. J. Clark, retired solicitor, of Windermere, left £77,584. 

Mr. J. A. M. Popple, solicitor, of Stevenage, left £38,762, with 
net personalty /34,540. 

Major James Habersham Speeding, D.S.O., of Loughrigg, near 
Ambleside, Westmorland, retired solicitor, left £32,528. Subject 
to two life bequests, he left his residence and all real estate 
belonging to him in the Lake District to the National Trust. 


COURT PAPERS 
SUPREME COURT OF JUDICATURE 
MICHAELMAS SITTINGS, 1947 
APPEAL AND HIGH COURT OF JUSTICE 
CHANCERY DIVISION 
ROTA OF REGISTRARS IN ATTENDANCE ON 


COURT OF 


EMERGENCY APPEAL Mr. Justice 
Date Rota Court I VAISEY 
Mon., Nov. 3 Mr. Reader Mr. Andrews Mr. Jones 
Tues., 4 Hay Jones Reader 
Wed., = Farr Reader Hay 
Thurs., 6 Blaker Hay Farr 
Fri., 7 Andrews Farr Blaker 
Sat., 8 Jones Blaker Andrews 
Group A Group B 
Date Mr. Justice Mr. Justice Mr. Justice Mr. Justice 
ROXBURGH WYNN PARRY ROMER JENKINS 
Non-Witness Witness Non-Witness Witnes 
Mon., Nov. 3 Mr. Blaker Mr. Farr Mr. Hay Mr. Reader 
BMS... 4 Andrews Blaker Farr Hay 
Wed., § Jones Andrews Blaker Farr 
Thurs., _,, 6 Reader Jones Andrews Blaker 
Fri., ‘i 7 Hay Reader Jones Andrews 
Sat., * 8 Farr Hay Reader Jones 


“ THE SOLICITORS’ JOURNAL” 
Editorial, Publishing and Advertisement Offices : 88-90, Chancery 
Lane, London, W.C.2. Telephone: Holborn 1403. 


Annual Subscription : Inland, £3 ; Overseas, £3 5s. (payable yearly, 
half-yearly or quarterly in advance). 


Advertisements must be received first post Tuesday. 


Contributions are cordially invited and should be accompanied by 
the name and address of the author (not necessarily for publication). 
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